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ROBINSON SILVERMAN PEARCE ARONSOHN & BERMAN LLP

1290 AVENUE OF THE AMERICAS
NEW YORK, NEW YORK IQI04 i
(212) 54) 2000 /
FACSIMILE: (212) §41.4830 WRITER'S mn:fv NUMPER:
212-541-1072

WRITER'S DIRECT FACSIMILE;

212-541-1372
January 12, 1999

RECEIVED
Mas. Magalic Roman Salas, Secretary
Federal Communications Commission JAN 12 1999
1919 M Street, NW, Room 222
Washington, DC 20554 mmmmm

Re: MM Daocket No. 90-380
Reply in Further Support of Motion To Dismiss
Joint Roqucat For Approval Of Scttlement Agreement
And In Response To Consoliduted Reply To Opposmon To
i { For val Of §

Dear Ms. Roman Salas:

Enclosed for filing, on behalf of Trene Rodriguez Diaz de McComas, are an original
and fourtccn (1 4) capies of a WWLMMMM.M&M

addmonal copy of this letter for stampmg and retum the courier.

Please address all correspondence and phonc inquiries pertaining to this matter ta:

Jerowe 8. Burvs/Andrew lrving, Esgs.

Robinson Silverman Pearce Aronsohn & Berman LLP
1290 Avenue of the Americas

New York, NY 10104

(212) 541-1072 (JSR) / (217) 541-2277 (AT)

Very truly yours,
M
ey For
Rodriguez Diaz de McComas
Bncls. (16)
cc:  All parlies on List 1 w/encl.
Ot/

'r_\Jo of Copies rec'd
10422-00002/678510.1 ist ABCDE
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RECEIVED
| _ Before The JAN 1 2 1993
FEDERAY, COMMUNICATIUNS COMMISSION ‘
Washington, D.C. 20554 PRDERAL COMMUNICATIONS COMMIBBION
OPRCE OF THE JMCRETAN
In re. Applications of )} MM Docket No. $0-380
)
RIO GRANDE BROADCASTING, CO. ) File No. BPH-880815MV
)
ROBERTO IPASSALACQUA ) File No. BPH-880816NN
)
IRENE RODRIGUEZ DIAZ DE McCOMAS ) File No. BPH-8808160R
)
UNITED BROADCASTERS COMPANY ) File No. BPH-8808160W

To:  The Commission

PLY IN FURTHER 10 3
J E X PPROYV L. E
AND IN RESPONSE TO CONSOL '
LQUEST FOR V SET NT A

Irene Rodtiguez Diaz de McComas (“McComas™), by her attorneys, hereby
replies to the Consolidated Reply to Opposilions to Jojnt Request for Approval of Settlement
Agreoment filed by Rio Grande Broadcasting Co. (“RGB™) and United Brvaduasicrs Company
(“United”). That pleading responded to McComas® Mation to Dismiss Joint Request for

Agreement (“Molion To Dismiss”).
. Inher Motion To Dismiss, McComas demnnstrated that, because approval

of the settloment proposed by RGB and United was cuntingent on adjudication uf an exception
filed by a fourth party, Roberto Passalacqua (*Passalacqua™) with rospect to McComas’

application, the Commission’s arder giving all pre-July 1, 1997 applicants the opportunity to

10422-00002/677651.2
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participate in a compelitive auction for the permits for whicl they hal applied,’ precludes
approval of the proposed seftlement. RGB and United respond by ciling threc decisions
approving settlements while dismissing other applicants. But all of those cases involve
settlements filed with the Commission before the Auction Qrder was adopted. In both Gonzalez
Broadcasting, 12 FCC Red. 12253, and Heidi Damsky. 13 FCC Red. 11688, the Commission’s
approvals of the scttioments also predated the Auctiou Order.

2. While the Commission’s decision in the third case, Breeze Broadcastin
Company, Ltd., FCC 98-26, r¢leased November 6, 1998, was issued after the Auction Order, the
setilement agreement at issue there was filed during the 180-day window provided for in Section
3002(a)(3) of the Balanced Budget Act of 1997, Pub. L. No. 105-33, 111 Stat. 251 (19097).
Congress there directed the Commissiou to waive provisions of its regulations to permit
agreements made during that window period 1o remove conflicts between applications. The
Commission stated, *“I'his provision discloses a Congressional intent to permit parties to a
proceeding such as this one to enter into settlements despite the fact that the Commission was
given the authority to resolve proceedings by auction.” Breeze Broadcasting, supru, wl 4 8. The
scttlement agreement propounded by RGB und United in this proceeding was made after the
window period expired. Accordingly, unlike the statutorily-mandated exception underlying
Bregze Broadg_ggting,‘thcre is no basis for rclieving RGB and United of the Commission’s rulc
announced in the Auction Order deferring, until after an auction, unresolved issues in hearing

cases involving pre-Tuly 1, 1997 applications.’

! F;;g Report and Orgtgr adopled August 6 1998 and relcased August 18, 1998 in
' ications Act - itive /biding for

the Commrclal Broadcast and Tnstruct oml Television Fixed Service Licenses, FCC 98-
194, 63 F.R. 48615, 13 CR 279 (the “Auction Order”).

2 RGB and United arguc that the Auction Order does not require deferral of the issue
(continued...)

10422-00002/677661.2 -2-
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3. RGB and United also rcasscrt that facsimile siguatures in McComas®
application compel its dismissal, ‘I'hey are wrong. They cite no case in which an application
tendered with an original signature on the EEO certification, an intcgral part of an application,
was rejocted. The cases they do cite all involved applications containing only facsimile
signatures, with no originals anywhere. The Commission’s consistent rulings on this subject (see
Motion to Dismiss ut 19 8 and 21) render it indisputable that the siguatures on McComas®
application as filed meet the Commission's standards.

4, In apparent recognition of that fact, RGB and United argue that the
Commission’s existing policy is bad law. They are wrong again. The Commission’s interest in
detecting forgeries, for example, is implicated when none of the signatures are originals, for
facsimiles can, indccd make it hard to detect the use ol a stamp, an insertion or an erasure. But
when an application carries an original signature on an integral part of the application, as did
McComas’ application, those problems arc solved. Likewise solved is the issuc regarding the
importance of signatures in holding applicants responsible for the truth of their applications.
When an application contains an original signature, a prosceution for making a false statemont
under 18 U.S.C. Section 1001 cun proceed without the obstacle that could arise out of the

exclusive use of facsimile signaturcs,

2 (...continued)
concerning McComas’ application because it does not go to her “qualifications,” This is
a distinction without a difference. McComas is a mutually exclusive applicint for the
permit af issue, and adjudication prior to an auction of the significance of the fact that her
application was filed with  mix of vriginal and facsimile signatures raises the same
issues of administrative burden and inconvenience as adjudication of an issue that could
bear the “qualification” label. Trying (o pick and choose which issues may be decided
before an auction and which should he decided afterward only adds another level of pre
auction administrative decision-making that the Auction Order determined was
inappropriatc.

10422.00002/677651.2 e
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5. Finally, in the unlikcly cvent that the Comumission were lo decide 10
changc the law, and rule now that an original signature on the EEO Certification is no fonger
suffictent to satisfy the Commission’s requirements, it would be manifestly unfair to impose the
burden of that rule upon McComas. She submitted her application in mid-August, 1988, with an
original signaturc on the EEQ Certification. The next day, she supplied original signatures to the
other certifications, which had been accepted procedute uver the years, except for a brief period
when the Commission was compelled to be Draconian, adopting a “hard look™ policy, requiring
applications to be letter-perfect und foreclosing curative amendments. The Commission now has
ruverted (o its prior norms, but even during the lifc of the “hard look” policy, the Audio Scrvices
Division ruled that the certification on the FRQ portion of the application is “essentially the
samc” as the Section VII certifivation. Josephine M. Rodriguez d/b/a Cielo Communications, 3
FCC Red 6752 (Audio Services Div. 1988) (“Ciclo”). And notably in 1990 when the Mass
Media Bureau announced an explicit policy Radio South Burlington, Inc., 5 FCC Red 1688
(Audio Services Div.) thal upplications with only facsimile signatures werc not tenderable, the
Commission, when the Radio South Buglington, came before it, approved the exceplion
recognized in Cigly, hulding in 6 FCC Red 4705 (1991) (“Salvatoriello™) that a certification on
the EEQ portion of the application is the functional equivalent of the Saction VIT certification,
And, as explained in ihe Motion To Dismiss, the acceptability of an applivatiun with an original
signature on the EEO certitication was rcaflirmed in Dasan Communications Corp., 7 FCC Red
7550 (1992) (*Dagan™) in a Commission opinion citing with approval the Review Board opinion
in this casc that RGB and Uniled now attack.

6. Given these facts and circumstances, dismissing McComas® application at
this late date would be manifestly unfair, McComas has demonstrated her interest in

coustructing the station at {ssue by pursuing her application for more than ten years, at a cost of

10422-00002/677651.2 4
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hundreds of thousands of dollars, Dismissing her applicalion now through an overruling of years
of consistent precedent would implicate the doctrine by which retroactive administrative
rulemaking that prejudices a party whose conduct met the standards bring overruled is

“condemued” unless necessary to avoid "“mischicf . . . greater than the ill effect of the retroactive

application of a new standard”” SEC v. Chenery Corp,, 332 U.S. 194, 203 (1947).
7. Dismissing McCumnas® application by retroactively overruling Cielo,

Salvatoriello, and Dagan would not avoid “mischie” but create it by depriving the public of the
henefits of an auction, which the Commission identificd in the Auction Qrder:

[T]he relative advantages of auctions. . , include the public interest

benefits of encouraging the efficient use of the frequency,

assigning the frequency to the eligible party that values it the most

and recovering for the public a portion of the value of spectrum
made available for commercial use. . . .

Augtion Order, 13 CR at 290, ¥ 40.

8. Dismissing McComas® application also would require the invocation of
policy which no longer has vitality or purpose. The Commission currently does not dismiss
applicationé with readily curable imperfeetions and United cites no rcason why the McComas
application should be dismissed at this juncture, after Mrs. Mc{omas has spent years in seeking
to create the apparently only100% female-owned station in Puerto Rico. Under the
circumstances, were the Commission inclined to apply a rule of the mid 80°s - at this stage in the
late 90’s- the Commuission would be obliged to consider whether waiver of the rule would he
appropriate nunder WAIT Radio v. FCC, 418 F.2d 1153 (DC Cir. 1968). Cf, Salvaticllo, supra, al
23. In such an event, McComas should be entitled Lo equitablc relief and Commission retention

of its application.

10422-00002/677851.2 -5-




Conclusion

9. The Commission should grant McComas’ Motion to Dismiss, deny RGB

and United’s Joint Request for Approval of Settlement and direct that an auction proceed in

accordance with the Auction Order.

Dated: New York, New York
January 11, 1999

10422-00002/677651.2

Respectfully submitted,

Irene Rodriguez Diaz de McComas

Jerdgide S. Boros

By:

Andrew Irving /
ROBINSON SILVERMAN PEARC

ARONSOHN & BERMAN LLP
1290 Avenue of the Americas
New York, New York 10104
(212) 541-2000

Her Attorneys
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List 1

CERTIRICATE OF SERVICE

[, ANNA McNAMARA, a secrelary in the law offices of Robinson Silverman
Pearce Aronsvulr & Berman LLP, do hereby certify that on this 12® day of January, 1999 T have
caused 10 be mailed a copy of the foregoingREPIY IN FURTHER SUPPORT OF MOTION TO
DISMISS JOINT REQUEST FOR APPROVAL OF SETTLEMENT AGREEMENT AND IN
RESPONSE TO CONSOLIDATED REPLY TO OPPOSITION TO JOINT REQUEST FOR
APPROVAL OF SETTLEMENT AGREEMENT (o the following:

Richard Swift, [sq.

Attorney for U Iniled Rroadcasters Company
Tierney & Swifl

2175 K. Street, N.'W., Suite 350
Washington, D.C. 20037

Roy F. Perkins, Esq.

Attorney for Roberto Passalacqua
1724 Whitewood Lane

Hemdon, Virgima 22076

Timothy K. Rrady, Esq.

Attorney for Rio Grande Broadcasting, Co.
I.O. Box 986

Brentwood, Tennessee 37027

John I. Riffer, Esq.

Office of the General Counsel

TFederal Commmunications Commission
445 12" Streel, S.W., Room 8-A660
Washington, D.C. 20554

James W. Shook, Esq.

Mass Muldia Bureau

Federal Communications Commission
2025 M Street, N.W., Suifc 8210
Washington, DC 20554

_@Mﬂ/ M f g0

ANNA McNAMARA

Dated: Yanuary 12, 1999
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